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be allowed in the one case they should be in the other, adheres to the strict 
rule that damages may never be recovered for mental suffering only. The 
modern tendency, if not the weight of authority, is undoubtedly with the 
principal case, as shown by recent decisions. Smith v. Railroad, 122 Mo. App. 
85, 97 S. W. 1007 ; Gillespie v. Brooklyn Heights R. R. Co., 178 N. Y. 347, 70 
N. E. 857, 66 L. R. A. 618, 102 Am. St. Rep. 503 ; Knoxville Traction Co. v. 
Lane, 103 Tenn. 376. And it is important to note that two judges dissented 
from the majority opinion in the Arkansas case. For further authority as to 
damages for mental suffering, see Mich. Law Rev., Vol. 2, pp. 150, 421, 641, 
642; Vol. 3, pp. 74, 399; Vol. 4, p. 244; Vol. 5, pp. 208, 382. 

Deeds — Date — Presumption as to Time of Delivery. — The daughter of 
plaintiff and defendant died intestate, leaving them her only heirs-at-law. 
Plaintiff, the divorced wife, claimed the daughter was seised of certain real 
estate and she was entitled to a one-half interest therein by descent. To 
prove her claim she offered in evidence a duly recorded warranty deed from 
the father to the daughter, dated and acknowledged August 22nd, 1904. The 
defendant, in order to avoid the effect of this deed, offered two other 
unrecorded deeds given by the daughter to him, dated August 17th, 1904, 
but acknowledged August 22nd by the same notary as the former deed, with 
no other evidence in explanation. The plaintiff brought action for partition 
on the ground that a deed is presumed to be delivered at the time of its 
date. Held, that a deed is presumed to be delivered at the date of acknowl- 
edgment where it is subsequent to the date expressed in the deed, and that 
the three deeds constitute but one transaction, and must be explained on the 
theory that defendant desired to place apparent title of record in the daughter 
and at the same time to take a reconveyance for some reason not disclosed. 
Crabtree v. Crabtree et al. (1907), — la., — , 113 N. W. Rep. 923. 

The general rule is that a conveyance found in the possession of the 
grantee will be presumed to have been executed and delivered on the day 
of its date. Purdy v. Coar, 109 N. Y. 448 ; Faulkner v. Adams, 126 Ind. 459 ; 
Crossen v. Oliver, 37 Ore. 514; Farwell v. Des Moines Mfg. Co., 07 la. 286. 
Most courts hold, and the great weight of authority seems to be, that the 
presumption that the deed was made and delivered on the day it bears date 
is not overcome by the fact that the acknowledgment bears a later date on 
the ground that a deed may be valid even if delivered before or without 
acknowledgment. Wickham v. Morehouse, 16 Fed. 324; Conley v. Finn, 171 
Mass. 70; People v. Snyder, 41 N. Y. 397; McFarlane v. Louden, 99 Wis. 
620; L. E. & W. R. Co. v. Whitham, 155 111. 514; Gordon v. City of San 
Diego, 108 Cal. 264. This case follows former decisions of the Iowa court 
(and a number of other states so hold), that where the deed bears one date 
and the acknowledgment a subsequent date the latter is presumed to indicate 
the time of delivery. Nichols v. Sadler, 99 la. 429; Loomis v. Pingee, 43 Me. 
299; Fitzpatrick v. Brigman, 130 Ala. 450; Blanchard v. Tyler, 14 Mich. 339; 
Kent v. Cecil (Tex.), 25 S. W. 715; Henderson v. City of Baltimore, 8 Md. 
352. Although no extrinsic evidence is offered in this case, it is permissible to 
give direct evidence or show circumstances that will rebut the presumption 
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that a deed was delivered as of the time it is dated or the date expressed in 
the acknowledgment. Eaton v. Trowbridge, 38 Mich. 454; Kendrick v. 
Dillinger, 117 N. C. 491; 9 Am. & Eng. Ency. Law (2nd Ed.), 152. 

Deeds — Description — Statement of Quantity Controlling. — The plain- 
tiff claimed title through a deed, the description of which was as follows : 
"Beginning at a cucumber, thence S. 8854 ° E., 86 poles to a stone; thence S. 
21 E, 26 poles to pointers, etc., back to beginning, containing 45 A. more or 
less." Plaintiff testified that it was the intention of the parties that this 
description should contain two smaller tracts, one of which, known as the 
"Lauck tract," contained two valuable oil wells, but by mistake the description 
by monuments, courses and distances did not include it and was vague and 
indefinite. The original grantor had subsequently given a deed of the "Lauck 
tract" to the defendant. Plaintiff filed a bill in equity to correct and reform 
according to the true intention. Held, the description by monuments and 
distances being uncertain, the statement of the acreage would control and 
equity would correct the mistake. Smith et al. v. Owens et al. (1907), — 
W. Va. — , 59 S. E. Rep. 762. 

In its effort to get at the intention of the parties when the description is 
ambiguous and uncertain, a court may disregard the usual rules of construc- 
tion. And so, although as a general rule a particular description will control 
a general description, the latter may control if it is clear, definite and certain 
and the former vague and doubtful in its terms. Martin v. Lloyd, 94 Cal. 195 ; 
Rutherford v. Tracy, 48 Mo. 325; Barney v. Miller, 18 la. 460. So descrip- 
tions by courses and distances may control references to monuments if they 
are more definite and certain as showing the true intent of the parties. 
White v. Lunig, 93 U. S. 515 ; Jones v. Burgett, 46 Tex. 284. And statements 
as to acreage or quantity may be given controlling effect in defining the 
parcel where the other parts of the description are not sufficiently certain or 
demonstrative. Field v. Calumet, 4 Sawy. (U. S.) 523; Hostetter v. 7?. R. 
Co., 108 Cal. 38; Morgan v. Lizotte, 54 Mich. 83; Blaney v. Rice, 20 Pick. 
(Mass.), 62; Oakes v. DeLancey, 133 N. Y. 227. Quantity may be made to 
control also where it is the essence of the deed or the parties contract for a 
certain definite amount, or if no description is given by monuments or courses. 
McClintock v. Rogers, 11 111. 279; Doyle v. Mullen, 15 R. I. 523; Barbour v. 
Tompkins, 58 W. Va. 590. 

Elections — Certificates of Nomination — Time of Filing — Accident and 
Mistake Causing Delay. — Complainant, a regular party nominee, sent 
his certificate of nomination in due time to the custodian of primary 
election records, but the same was not filed, through no fault of com- 
plainant, within the twenty-five days previous to an election required by 
the election law. (Laws, 1896, Vol. 1, ch. 909, §59.) Held (Vann and Bart- 
lett, JJ., dissenting), that Laws, 1896, Vol. 1, ch. 909, § 56, gave the supreme 
court power to relieve against the mistake, but that the power being discre- 
tionary and the supreme court having decided adversely to complainant, he 
was without remedy. In re Darling (1007), — N. Y. — , 82 N. E. Rep. 438. 



